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No. 03-13-00580-CV 
 

In the Court of Appeals 
For the Third Judicial District 

Austin, Texas 
 

 
MARC T. SEWELL,  

   Appellant 
 

v. 
 

CITY OF LLANO, MIKEL VIRDELL, BRENTON LEWIS, DIANNE 
FIRESTONE, LETITIA MCCASLAND, MARCY METHVIN, TODD KELLER, 

JEANNE PURYEAR, TONI MILAM1,  
   Appellees. 

 
 

On Appeal from the 
33rd Judicial District Court of Llano County, Texas 

 
 

 
MOTION FOR INVOLUNTARY DISMISSAL 

 
 

 

TO THE HONORABLE THIRD COURT OF APPEALS: 

 Pursuant to Texas Rule of Appellate Procedure 42.3, City of Llano, Mikel 

Virdell, Brenton Lewis, Dianne Firestone, Letitia McCasland, Marcy Methvin, 

Todd Keller, Jeanne Puryear, and Toni Milam, the Appellees in the above styled 

                                                           
1 Toni Milam is the Llano City Secretary. Her name is incorrectly listed in the style of the case as 
“Tom Milam.” 
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and numbered appeal, through their attorney of record, file this Motion for 

Involuntary Dismissal, and respectfully show the Court the following:  

 

1. This Motion is based on the ground that this Court lacks jurisdiction to 

consider this appeal, in that the trial court lacked subject matter and personal 

jurisdiction; and in the alternative, that the Order Denying Writ of Certiorari issued 

by the trial court is not a final appealable order.  

2. Appellate court jurisdiction extends no further than that from which the 

appeal is taken.2 If the trial court lacked subject matter jurisdiction, then an 

appellate court only has jurisdiction to set the judgment aside and dismiss the 

cause.3 Appellant filed a petition for judicial review pursuant to Texas Local 

Government Code §211.011, a copy of which is attached to this Motion as 

Appendix “A” and incorporated herein for all purposes. Texas Local Government 

Code §211.011 provides for judicial review of a decision of a municipality’s board 

of adjustment.4   A municipal board of adjustment is a quasi-judicial body, not a 

legislative body such as a city council, and pursuant to Texas Local Government 

                                                           
2 Juarez v. Texas Ass'n of Sporting Officials El Paso Chapter, 172 S.W.3d 274, 278 (Tex. 
App.—El Paso 2005, no pet.); Ward v. Malone, 115 S.W.3d 267, 269 (Tex. App.—Corpus 
Christi 2003, pet denied); Dallas County Appraisal Dist. V. Funds Recovery, Inc., 887 S.W.2d 
465, 468 (Tex. App.—Dallas 1994, writ denied). 
3 Juarez, 172 S.W.3d at 278; Dallas County Appraisal Dist., 887 S.W.2d at 468; Shell Cortez 
Pipeline Co. v. Shores, 127 S.W.3d 286, 292 (Tex. App.—Fort Worth 2004, no pet.); Ward, 115 
S.W.3d at 271. 
4 See Tex. Loc. Gov’t Code Ann. §211.011 (West 2013). 
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Code §211.009(a) is authorized to: 1) hear and decide alleged errors of an 

administrative official in interpreting and enforcing a zoning ordinance; 2) make 

special exceptions; 3) grant variances to the terms of a zoning ordinance; and 4) 

hear and decide other matters authorized by a zoning ordinance.5 A copy of Texas 

Local Government Code §211.009(a) is attached to this Motion as Appendix “B” 

and incorporated herein for all purposes. Once a party files a petition under 

§211.011 within ten (10) days after a zoning board of adjustment decision, the trial 

court has subject matter jurisdiction to hear and determine a claim that a board of 

adjustment acted illegally.6 This case does not involve any act or decision of a 

municipal board of adjustment. Appellant complains of a legislative act of the 

Llano City Council in amending the City of Llano zoning regulations through the 

adoption of an ordinance (specifically Ordinance No. 1247, enacted by the Llano 

City Council on June 17, 2013), an act which in no way involved the Llano Board 

of Adjustment.7 Appellant relied on Texas Local Government Code §211.011 in 

filing the Petition for Judicial Review with the trial court.8 Texas Local 

Government Code §211.011 only grants subject matter jurisdiction to review 

actions and decisions of a municipal board of adjustment. The trial court never had 

                                                           
5 Tex. Loc. Gov’t Code Ann. §211.009(a) (West 2013); See also Bd. of Adjustment of City of San 
Antonio v. Willie, 511 S.W.2d 591, 593 (Tex. Civ. App.—San Antonio 1974, writ ref'd n.r.e.); 
See also City of Dallas v. Vanesko, 189 S.W.3d 769, 771 (Tex. 2006). 
6 Davis v. Zoning Bd. of Adjustment of City of La Porte, 865 S.W.2d 941, 942 (Tex. 1993). 
7 See Appellant’s Pet. For Judicial Review at 2. 
8 Appellant’s Br. 7, 12, 20, 31 
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subject matter jurisdiction over the actions the Llano City Council took in 

amending the City’s zoning regulations. Additionally, Texas Local Government 

Code §211.011(f) provides, in pertinent part, that “the court may reverse or affirm, 

in whole or in part, or modify the decision that is appealed” from a municipal 

board of adjustment.9 In this case, there was no decision of the Llano Board of 

Adjustment for the Appellant to appeal to the trial court under §211.011, therefore 

the trial court never acquired subject matter jurisdiction, and thus this Court also 

lacks subject matter jurisdiction in this appeal. Therefore, this cause should be 

dismissed.  

3. Further, the trial court lacked personal jurisdiction over Appellees. 

Jurisdiction over the person of the defendant is acquired by service of such process 

as the law provides, by voluntary appearance, or by waiver of service.10 Appellees 

were never named parties to the Appellant’s Petition for Judicial Review filed with 

the trial court (properly characterized by the trial court as requesting a writ of 

certiorari). Additionally, the City of Llano and Mikel Virdell were not listed as 

parties or in the style of the case until the appellate level. Appellant states in his 

brief, “[i]n the District Court’s Denial Order, the court changed my case style from 

a request for judicial review to a traditional “vs.” style by selecting names from my 

                                                           
9 Tex. Loc. Gov’t Code Ann. §211.011(f) (West 2013). 
10 Stanley v. Columbus State Bank, 258 S.W.2d 840, 843 (Tex. Civ. App.—Fort Worth 1953, 
writ ref'd n.r.e.); See also Glass v. Smith, 66 Tex. 548, 2 S.W. 195 (1886). 
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petition and using them as defendants…my specification of  “Llano City Planning 

and Zoning Commission and Llano City Council” was correct and should not have 

been changed.”11 Thus, Appellant agrees that the trial court, acting sua sponte, first 

listed Appellees as “parties” in the style of the case when the trial court issued its 

Order Denying Writ of Certiorari. Until that time, the style of the case read “IN 

RE: PETITION to District Court for Judicial Review of Board Decision.”12 

Appellees were never served proper citation pursuant to Texas Rules of Civil 

Procedure 99 and 106, nor did they make an appearance or waive service of 

process. Therefore, the trial court did not have personal jurisdiction over the 

Appellees in this case, thus this Court also lacks personal jurisdiction over 

Appellees. Accordingly, this cause should be dismissed. 

4. The Affidavit of the Llano City Manager in support of this Motion is 

attached as Appendix “C” and incorporated herein for all purposes. 

5. In the alternative, the order appealed from is an “Order Denying Writ of 

Certiorari.”13 An Order Denying Writ of Certiorari is not a final judgment within 

the meaning of Section 51.012 of the Civil Practice and Remedies Code, nor is it 

an interlocutory order appealable within the meaning of Section 51.014 of the Civil 

                                                           
11 Appellant’s Br. 15, 16. 
12 See Clerk’s Record. 
13 Id. 
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Practice and Remedies Code.14 The order also is not otherwise appealable in 

accordance with any rule or statute of the State of Texas.15 Thus, this Court has no 

jurisdiction to hear and determine the appeal filed by appellant, and this appeal 

should be dismissed. 

6. On October 10, 2013, counsel for Appellees conferred with Appellant 

about the merits of Appellees’ Motion for Involuntary Dismissal of this cause. 

Appellant opposes the Motion. 

Prayer for Relief 

Therefore, Appellees respectfully request that pursuant to Texas Rule of Appellate 

Procedure 43.2(e) this Court dismiss this cause, or in the alternative, that this Court 

dismiss this appeal; assess appellate costs against Appellant pursuant to Texas Rule 

of Appellate Procedure 43.4; and that this Court issue any other order to which 

Appellees are entitled. The mandate need not be issued early. 

  

                                                           
14 Hagood v. City of Houston Zoning Bd. of Adjustment, 982 S.W.2d 17, 18 (Tex. App.—
Houston [1st Dist.] 1998, no pet.) (dismissing appeal for want of jurisdiction from appeal of 
district court’s denial of a writ of certiorari in zoning board appeal). 
15 Id. 
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       Respectfully submitted, 

       /s/ Cary L. Bovey 

       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       State Bar No.: 02717700 
       Attorney for Appellees  
  

mailto:cary@boveylaw.com
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CERTIFICATE OF CONFERENCE 
 

I hereby certify that, a conference was held on October 10, 2013 with Appellant 
Mr. Marc Sewell, acting pro se in this matter, on the merits of this Motion. 
Appellant opposes the Motion. 
 
       /s/ Cary L. Bovey 
        
       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       Bar Card: 02717700 
       Attorney for Appellees  
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

mailto:cary@boveylaw.com
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have served a true and correct copy of the foregoing Motion 
for Involuntary Dismissal on Appellant, Mr. Marc Sewell, on October 11, 2013 by 
certified mail, return receipt requested to Mr. Marc Sewell, at 108 Summit, Llano, 
TX 78643 and by email to marcs@simonlabs.com.  
  
       /s/ Cary L. Bovey 
        
       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       Bar Card: 02717700 
       Attorney for Appellees 
 

CERTIFICATE OF COMPLIANCE 
 

In compliance with Texas Rule of Appellate Procedure 9.4(i)(3), this motion 
contains 1,284 words. 
 
       /s/ Cary L. Bovey 
        
       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       Bar Card: 02717700 
       Attorney for Appellees 
 

mailto:cary@boveylaw.com
mailto:cary@boveylaw.com
mailto:marcs@simonlabs.com
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V.T.C.A., Local Government Code § 211.011 

§ 211.011. Judicial Review of Board Decision 

(a) Any of the following persons may present to a district court, county court, or county court at 
law a verified petition stating that the decision of the board of adjustment is illegal in whole or in 
part and specifying the grounds of the illegality: 

(1) a person aggrieved by a decision of the board; 

(2) a taxpayer; or 

(3) an officer, department, board, or bureau of the municipality. 

(b) The petition must be presented within 10 days after the date the decision is filed in the 
board's office. 

(c) On the presentation of the petition, the court may grant a writ of certiorari directed to the 
board to review the board's decision. The writ must indicate the time by which the board's return 
must be made and served on the petitioner's attorney, which must be after 10 days and may be 
extended by the court. Granting of the writ does not stay the proceedings on the decision under 
appeal, but on application and after notice to the board the court may grant a restraining order if 
due cause is shown. 

(d) The board's return must be verified and must concisely state any pertinent and material facts 
that show the grounds of the decision under appeal. The board is not required to return the 
original documents on which the board acted but may return certified or sworn copies of the 
documents or parts of the documents as required by the writ. 

(e) If at the hearing the court determines that testimony is necessary for the proper disposition of 
the matter, it may take evidence or appoint a referee to take evidence as directed. The referee 
shall report the evidence to the court with the referee's findings of fact and conclusions of law. 
The referee's report constitutes a part of the proceedings on which the court shall make its 
decision. 

(f) The court may reverse or affirm, in whole or in part, or modify the decision that is appealed. 
Costs may not be assessed against the board unless the court determines that the board acted with 
gross negligence, in bad faith, or with malice in making its decision. 

(g) The court may not apply a different standard of review to a decision of a board of adjustment 
that is composed of members of the governing body of the municipality under Section 
211.008(g) than is applied to a decision of a board of adjustment that does not contain members 
of the governing body of a municipality. 



 
 

 

B 

 

 



V.T.C.A., Local Government Code § 211.009 

§ 211.009. Authority of Board 

(a) The board of adjustment may: 

(1) hear and decide an appeal that alleges error in an order, requirement, decision, or 
determination made by an administrative official in the enforcement of this subchapter or 
an ordinance adopted under this subchapter; 

(2) hear and decide special exceptions to the terms of a zoning ordinance when the 
ordinance requires the board to do so;  

(3) authorize in specific cases a variance from the terms of a zoning ordinance if the 
variance is not contrary to the public interest and, due to special conditions, a literal 
enforcement of the ordinance would result in unnecessary hardship, and so that the spirit 
of the ordinance is observed and substantial justice is done; and 

(4) hear and decide other matters authorized by an ordinance adopted under this 
subchapter. 

(b) In exercising its authority under Subsection (a)(1), the board may reverse or affirm, in whole 
or in part, or modify the administrative official's order, requirement, decision, or determination 
from which an appeal is taken and make the correct order, requirement, decision, or 
determination, and for that purpose the board has the same authority as the administrative 
official. 

(c) The concurring vote of 75 percent of the members of the board is necessary to: 

(1) reverse an order, requirement, decision, or determination of an administrative official; 

2) decide in favor of an applicant on a matter on which the board is required to pass under 
a zoning ordinance; or 

(3) authorize a variation from the terms of a zoning ordinance. 
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City of Llano 
Regular Called Planning/Zoning Meeting Minutes 

June 13, 2013 – 5:30 p.m. 
 
A. CALL TO ORDER Chairman Diana Firestone called the meeting to order at 5:32 with the 

following present:  Marcy Methvin, Sam Oatman, Leticia McCasland and Stacey Mangum-
Oliver  was absent. 
 

B. PUBLIC COMMENTS-Non-Agenda Items 
No public comments on non-agenda items. 
 

C. CONSENT AGENDA ITEMS All consent agenda items listed are considered to be routine by the City 
Council and will be enacted by one motion.  There will be no separate discussion of these items unless a Council 
member so requests, in which event the item will be removed from the Consent Agenda and considered in its 
normal sequence on the Agenda. 

 
1. Approval of the Planning and Zoning minutes as written, dated February 26, 

2013. 
Toni Milam, City Secretary 
Motion by Commissioner Methvin, with a second by Commissioner Oatman to approve the 
minutes of February 26, 2013.  With there being no discussion, motion approved. 
 

D. PUBLIC HEARING 
  

1. The City of Llano Planning and Zoning Commission will hold a public hearing on 
Thursday, June 13, 2013 at 5:30 p.m. in City Hall Council Chambers located at 
301 W. Main Street to receive written and/or oral comments from the public, 
regarding amending the text and defining uses of the Zoning Ordinance No. 735; 
specifically in the SF-1 overlay district.  
Chairman Firestone opened the public hearing at 5:32.  Public Comments were heard: 
Marc Sewell spoke objecting to the process to get to this point.  Mr. Sewell stated property 
owners were not property notified and that this meeting should have been held as a 
workshop since there were substantive changes. 
Vivian Koerner is looking to put a beauty salon in the overlay district and asked about the 
process of obtaining a specific use permit.   
Mayor Mike Virdell spoke in favor of opening up the SF-1 Overlay District to more uses; 
adding more value to the homes by adding more uses with expanded zoning.  He stated it 
would be unlikely that a residence will sell without adding more uses.  With there being no 
further comments, Chairman Firestone closed the public hearing at 5:40 p.m.  
 
 
 
 
 
 
 

E. REGULAR AGENDA ITEMS 
  

1. Discuss and consider possible action regarding amending the text and defining 
uses of the Zoning Ordinance No. 735; specifically in the SF-1 Overlay District, 
and making recommendations to the City Council. 
Brenton Lewis, City Manager 

EXHIBIT "A"
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After a brief discussion, motion by Commissioner McCasland, with a second by 
Commissioner Methvin to add the following uses of home occupation, accounting/book-
keeping office, architect office, engineering office, insurance office, office general, 
barber/beauty salon, florist, gunsmith, palm reading and soil testing laboratory to the SF-1 
Overlay District and to make the recommendation to the City Council.  These additional 
uses would require a Specific Use Permit.  Motion approved with Sam Oatman abstaining. 
 

2. Discuss and consider action specifying meeting dates and times for future 
meetings. 
Brenton Lewis, City Manager 
By-laws currently state the Commission will meet the third Thursday of each month.  No 
formal action taken. 
 

3. Discussion only regarding the Planning and Zoning Commission’s future projects. 
Brenton Lewis, City Manager 
After a brief discussion, it was discussed to take one section at a time in reviewing and 
coming up with ideas for suggestions on changing the zoning ordinance.   
 
 

F. ADJOURNMENT 
 

 
 
 
____________________________ 
Diana Firestone, Chairman 
 
 
 
 
____________________________                                 
Toni Milam, City Secretary 
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