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No. 03-13-00580-CV 
 

In the Court of Appeals 
For the Third Judicial District 

Austin, Texas 
 

 
MARC T. SEWELL,  

   Appellant 
 

v. 
 

CITY OF LLANO, MIKEL VIRDELL, BRENTON LEWIS, DIANNE 
FIRESTONE, LETITIA MCCASLAND, MARCY METHVIN, TODD KELLER, 

JEANNE PURYEAR, TONI MILAM1,  
   Appellees. 

 
 

On Appeal from the 
33rd Judicial District Court of Llano County, Texas 

 
 

 
APPELLEES’ RESPONSE TO APPELLANT’S MOTION TO FIX CASE 

INFORMATION 
 

 
 

TO THE HONORABLE THIRD COURT OF APPEALS: 

 The City of Llano, Mikel Virdell, Brenton Lewis, Dianne Firestone, Letitia 

McCasland, Marcy Methvin, Todd Keller, Jeanne Puryear, and Toni Milam, the 

Appellees in the above styled and numbered appeal, through their attorney of 

                                                           
1 Toni Milam is the Llano City Secretary. Her name is incorrectly listed in the style of the case as 
“Tom Milam.” 
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record, file this Response To Appellant’s Motion To Fix Case Information, and 

respectfully show the Court the following:  

1. Appellant requests that this Court “fix the case style in the record of docket 

#03-13-00580-CV to match the one I submitted in my appeal cover and that all 

parties except the City of Llano be removed.”2 However, none of the “parties” 

listed, including the City of Llano, were ever made a party at the trial court level. 

Appellees were never served proper process pursuant to Texas Rules of Civil 

Procedure 99 and 106, nor did they make an appearance, or waive service of 

process.3 Therefore, Appellant is asking that “parties” who were never made 

parties at the trial court level be removed, and that the City of Llano be made a 

party for the first time on appeal. Appellees assume “appeal cover” refers to 

Appellant’s Notice of Appeal, which states “IN RE: PETITION for Judicial 

Review under Local Government Code Sec 211”.4 Again, this does not mention 

the City of Llano, whom was not made a party at the trial court level. 

2. Appellant states in his motion: “Also, Section 211.011(c) explicitly says that 

the writ be “directed to the board” and TRCP Rule 33 requires that any suits 

against an incorporated city shall be in its corporate name. Thus, my specifications 

of “Llano City Planning and Zoning Commission and Llano City Council was 

                                                           
2 Appellant’s Mot. To Fix Case Information 4. 
3 Brenton Lewis Aff. ¶ 7. 
4 See Clerk’s Record (the copy of which that was sent to Appellees’ is not paginated). 
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correct and should not have been changed. The appellate court propagated this 

error.”5 This statement is incorrect for multiple reasons. First, § 211.011 (c) does 

explicitly state that the writ be directed to the board, and per subsection (a) of 

211.011 board means a municipal board of adjustment, therefore Appellant’s 

“specifications of “Llano City Planning and Zoning Commission and Llano City 

Council” are not correct based on the plain, unambiguous language of § 211.011 

which Appellant cites in his motion.6 Second, Appellant states that his 

“specifications” were correct, but then requests that “all parties except the City of 

Llano be removed.”7 If Appellant’s “specifications” were correct, why is Appellant 

now requesting that all parties except the City of Llano be removed, and why was 

the City of Llano not included in Appellant’s “specifications” at the trial court 

level? Appellant is attempting to dictate who is, and is not, a party to this appeal 

without regard for the rules of procedure of the Texas court system and the petition 

for judicial review that Appellant filed in the trial court.  

3. Further, Appellant petitioned the trial court for a judicial review of “Llano 

Planning and Zoning Commission and the Llano City Council” under § 211.011 

Texas Local Government Code.8 If a party files a petition under §211.011 within 

ten (10) days after a zoning board of adjustment decision, the trial court has subject 

                                                           
5 Appellant’s Mot. To Fix Case Information 2. 
6 Tex. Local Gov’t Code Ann. § 211.011 (West 2013). 
7 Appellant’s Mot. To Fix Case Information 4. 
8 See Clerk’s Record, VERIFIED PETITON UNDER Local Government Code Sec 211. 
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matter jurisdiction to hear and determine a claim that a board of adjustment acted 

illegally.9 As Appellant points out in his own motion, Appellant complains of a 

legislative act of the Llano City Council in amending the City of Llano zoning 

regulations through the adoption of an ordinance (specifically Ordinance No. 1247, 

enacted by the Llano City Council on June 17, 2013), an act which in no way 

involved the Llano Board of Adjustment.10 The trial court never had subject matter 

jurisdiction over the actions the Llano City Council took in amending the City’s 

zoning ordinance, because Texas Local Government Code §211.011 only grants 

subject matter jurisdiction to review actions and decisions of a municipal board of 

adjustment. Therefore, this Court does not have subject matter jurisdiction to hear 

this appeal, and this cause should be dismissed. 

Prayer for Relief 

Therefore, Appellees respectfully request that this Court deny Appellant’s 

request to add the City of Llano as a party to this case; dismiss this cause for lack 

of subject matter jurisdiction; assess appellate costs against Appellant pursuant to 

Texas Rule of Appellate Procedure 43.4; and that this Court issue any other order 

to which Appellees are entitled.  

       Respectfully submitted, 

       /s/ Cary L. Bovey 

                                                           
9 Davis v. Zoning Bd. of Adjustment of City of La Porte, 865 S.W.2d 941, 942 (Tex. 1993). 
10 See Appellant’s Pet. For Judicial Review at 2. 
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       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       State Bar No.: 02717700 
       Attorney for Appellees  
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CERTIFICATE OF SERVICE 

 
I hereby certify that I have served a true and correct copy of the foregoing 
Appellees’ Response To Appellant’s Motion To Fix Case Information on 
Appellant, Mr. Marc Sewell, on November 19, 2013 by certified mail, return 
receipt requested to Mr. Marc Sewell, at 108 Summit, Llano, TX 78643 and by 
email to marcs@simonlabs.com.  
  
       /s/ Cary L. Bovey 
        
       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       Bar Card: 02717700 
       Attorney for Appellees 
 

CERTIFICATE OF COMPLIANCE 
 

In compliance with Texas Rule of Appellate Procedure 9.4(i)(3), this motion 
contains 788 words. 
 
       /s/ Cary L. Bovey 
        
       Cary L. Bovey 
       Law Office of Cary L. Bovey, PLLC 
       2251 Double Creek Dr., Suite 204 
       Round Rock, TX 78664 
       cary@boveylaw.com 
       (512) 904-9441 
       (512) 904-9445 (fax) 
       Bar Card: 02717700 
       Attorney for Appellees 
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City of Llano 
Regular Called Planning/Zoning Meeting Minutes 

June 13, 2013 – 5:30 p.m. 
 
A. CALL TO ORDER Chairman Diana Firestone called the meeting to order at 5:32 with the 

following present:  Marcy Methvin, Sam Oatman, Leticia McCasland and Stacey Mangum-
Oliver  was absent. 
 

B. PUBLIC COMMENTS-Non-Agenda Items 
No public comments on non-agenda items. 
 

C. CONSENT AGENDA ITEMS All consent agenda items listed are considered to be routine by the City 
Council and will be enacted by one motion.  There will be no separate discussion of these items unless a Council 
member so requests, in which event the item will be removed from the Consent Agenda and considered in its 
normal sequence on the Agenda. 

 
1. Approval of the Planning and Zoning minutes as written, dated February 26, 

2013. 
Toni Milam, City Secretary 
Motion by Commissioner Methvin, with a second by Commissioner Oatman to approve the 
minutes of February 26, 2013.  With there being no discussion, motion approved. 
 

D. PUBLIC HEARING 
  

1. The City of Llano Planning and Zoning Commission will hold a public hearing on 
Thursday, June 13, 2013 at 5:30 p.m. in City Hall Council Chambers located at 
301 W. Main Street to receive written and/or oral comments from the public, 
regarding amending the text and defining uses of the Zoning Ordinance No. 735; 
specifically in the SF-1 overlay district.  
Chairman Firestone opened the public hearing at 5:32.  Public Comments were heard: 
Marc Sewell spoke objecting to the process to get to this point.  Mr. Sewell stated property 
owners were not property notified and that this meeting should have been held as a 
workshop since there were substantive changes. 
Vivian Koerner is looking to put a beauty salon in the overlay district and asked about the 
process of obtaining a specific use permit.   
Mayor Mike Virdell spoke in favor of opening up the SF-1 Overlay District to more uses; 
adding more value to the homes by adding more uses with expanded zoning.  He stated it 
would be unlikely that a residence will sell without adding more uses.  With there being no 
further comments, Chairman Firestone closed the public hearing at 5:40 p.m.  
 
 
 
 
 
 
 

E. REGULAR AGENDA ITEMS 
  

1. Discuss and consider possible action regarding amending the text and defining 
uses of the Zoning Ordinance No. 735; specifically in the SF-1 Overlay District, 
and making recommendations to the City Council. 
Brenton Lewis, City Manager 

EXHIBIT "A"
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After a brief discussion, motion by Commissioner McCasland, with a second by 
Commissioner Methvin to add the following uses of home occupation, accounting/book-
keeping office, architect office, engineering office, insurance office, office general, 
barber/beauty salon, florist, gunsmith, palm reading and soil testing laboratory to the SF-1 
Overlay District and to make the recommendation to the City Council.  These additional 
uses would require a Specific Use Permit.  Motion approved with Sam Oatman abstaining. 
 

2. Discuss and consider action specifying meeting dates and times for future 
meetings. 
Brenton Lewis, City Manager 
By-laws currently state the Commission will meet the third Thursday of each month.  No 
formal action taken. 
 

3. Discussion only regarding the Planning and Zoning Commission’s future projects. 
Brenton Lewis, City Manager 
After a brief discussion, it was discussed to take one section at a time in reviewing and 
coming up with ideas for suggestions on changing the zoning ordinance.   
 
 

F. ADJOURNMENT 
 

 
 
 
____________________________ 
Diana Firestone, Chairman 
 
 
 
 
____________________________                                 
Toni Milam, City Secretary 
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Vernon's Texas Statutes and Codes Annotated
Local Government Code (Refs & Annos)

Title 7. Regulation of Land Use, Structures, Businesses, and Related Activities
Subtitle A. Municipal Regulatory Authority

Chapter 211. Municipal Zoning Authority (Refs & Annos)
Subchapter A. General Zoning Regulations (Refs & Annos)

V.T.C.A., Local Government Code § 211.011

§ 211.011. Judicial Review of Board Decision

Currentness

(a) Any of the following persons may present to a district court, county court, or county court at law a verified petition stating
that the decision of the board of adjustment is illegal in whole or in part and specifying the grounds of the illegality:

(1) a person aggrieved by a decision of the board;

(2) a taxpayer; or

(3) an officer, department, board, or bureau of the municipality.

(b) The petition must be presented within 10 days after the date the decision is filed in the board's office.

(c) On the presentation of the petition, the court may grant a writ of certiorari directed to the board to review the board's decision.
The writ must indicate the time by which the board's return must be made and served on the petitioner's attorney, which must
be after 10 days and may be extended by the court. Granting of the writ does not stay the proceedings on the decision under
appeal, but on application and after notice to the board the court may grant a restraining order if due cause is shown.

(d) The board's return must be verified and must concisely state any pertinent and material facts that show the grounds of the
decision under appeal. The board is not required to return the original documents on which the board acted but may return
certified or sworn copies of the documents or parts of the documents as required by the writ.

(e) If at the hearing the court determines that testimony is necessary for the proper disposition of the matter, it may take evidence
or appoint a referee to take evidence as directed. The referee shall report the evidence to the court with the referee's findings of
fact and conclusions of law. The referee's report constitutes a part of the proceedings on which the court shall make its decision.

(f) The court may reverse or affirm, in whole or in part, or modify the decision that is appealed. Costs may not be assessed
against the board unless the court determines that the board acted with gross negligence, in bad faith, or with malice in making
its decision.
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(g) The court may not apply a different standard of review to a decision of a board of adjustment that is composed of members
of the governing body of the municipality under Section 211.008(g) than is applied to a decision of a board of adjustment that
does not contain members of the governing body of a municipality.

Credits
Acts 1987, 70th Leg., ch. 149, § 1, eff. Sept. 1, 1987. Amended by Acts 1997, 75th Leg., ch. 363, § 3, eff. Sept. 1, 1997; Acts
1999, 76th Leg., ch. 646, § 1, eff. Aug. 30, 1999.

Editors' Notes

REVISOR'S NOTE

2008 Main Volume

The revised law omits as unnecessary the statement that persons may “jointly or severally” seek judicial review
because other provisions adequately govern the filing of suits jointly or severally. For example, see Rule 40, Texas
Rules of Civil Procedure.

Notes of Decisions (115)

V. T. C. A., Local Government Code § 211.011, TX LOCAL GOVT § 211.011
Current through the end of the 2013 Third Called Session of the 83rd Legislature

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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865 S.W.2d 941
Supreme Court of Texas.

Albert W. DAVIS, Rita Davis, Betty
Mills, and Edwin N. Mills, Petitioners,

v.
ZONING BOARD OF ADJUSTMENT OF

the CITY OF LA PORTE, Respondent.

No. D–3831.  | Nov. 24, 1993.

Landowners petitioned for review of decision of local zoning
board of adjustment. The 269th District Court, Harris County,
David West, J., granted board's plea and abatement, and
appeal was taken. The Houston Court of Appeals, Fourteenth
Judicial District, 853 S.W.2d 650, Sam Robertson, J.,
affirmed, and writ of error was sought. The Supreme Court
held that failure to timely obtain service of writ of certiorari
did not preclude judicial review of zoning board's decision.

Reversed and remanded.

Attorneys and Law Firms

*941  Jack G. Carnegie, Jack E. Urquhart, Houston, for
petitioners.

*942  John D. Armstrong, La Porte, Victor N. Makris,
Houston, for respondent.

Opinion

PER CURIAM.

In this cause, we consider whether a trial court abused its
discretion in dismissing a zoning board appeal. The court of
appeals held that service of the writ of certiorari, as required
by section 211.011 of the Texas Local Government Code,
is a jurisdictional prerequisite to appeal a zoning board's
decision, and therefore upheld the trial court's dismissal of the
Petitioners' case. 853 S.W.2d 650. We disagree, and therefore
reverse.

Albert Davis and others (the “Davises”) sought judicial
review of a decision made by the Zoning Board of Adjustment
of the City of La Porte (the “Board”) allowing David and
Debbie Couch to construct a large building on a residential

lot. After reviewing the Davises' petition, the court ordered
the court clerk, upon the posting of a $100 bond, to issue a
writ of certiorari to the Board. The bond was not posted, and
the writ was not served.

Eleven days before trial, the Board filed a plea in abatement
complaining that it had not been served with the writ of
certiorari. The Board did not seek dismissal for want of
prosecution; nor did it attempt to establish that it had suffered
any prejudice. The trial court granted the Board's plea in
abatement and allowed the Davises thirty days to file an
amended complaint. In a hearing conducted as the result of
the Davises' amended complaint, the trial court dismissed the
Davises' appeal. The court of appeals affirmed, reasoning that
the Davises “did not timely invoke the jurisdiction of the
court.” 853 S.W.2d at 653.

[1]  [2]  Jurisdictional power is defined as “jurisdiction over
the subject matter, the power to hear and determine cases
of the general class to which the particular one belongs.”
Middleton v. Murff, 689 S.W.2d 212, 213 (Tex.1985). Once
a party files a petition within ten (10) days after a zoning
board decision, the court has subject matter jurisdiction to
hear and determine a claim that a board of adjustment acted

illegally. See TEX.LOC.GOV'T CODE § 211.011. 1  The writ
of certiorari is the method by which the court conducts its
review; its purpose is to require a zoning board of adjustment
to forward to the court the record of the particular zoning

decision being challenged. 2  See Tex.R.App.P. 54 (filing of a
record is not jurisdictional); Hare v. Hare, 786 S.W.2d 747,
748 (Tex.App.—Houston [1st Dist.] 1990, no writ) (filing a

bond is jurisdictional but service of a bond is not). 3

[3]  The statute does not contain a specific time limit
for issuance of the writ; nor has the Board shown any
prejudice caused by the delay. Thus, having complied with
the procedures established by the legislature for challenging
board of adjustment decisions, the Davises are entitled to their
day in court. See Scott v. Board of Adjustment, 405 S.W.2d 55,
56 (Tex.1966). Accordingly, we conclude that the trial court
abused its discretion in dismissing the Davises' appeal for lack
of jurisdiction. We therefore grant Petitioner's application
for writ of error and pursuant to Texas Rule of Appellate
Procedure 170, without hearing oral argument, a majority of
the court reverses the judgment of the court of appeals and
remands this cause to the trial court for further proceedings.
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Footnotes

1 “[A] petition must be filed within 10 days after the [board's] decision is filed in the board's office ... On the presentation of the

petition, the court may grant a writ of certiorari directed to the board to review the board's decision.” TEX.LOC.GOV'T CODE §

211.011(b), (c).

2 The jurisdiction of district courts to issue writs is derived from the Texas Constitution. See TEX. CONST. ART. V, § 8.

3 We disapprove the opinion in City of Lubbock v. Bownds, 623 S.W.2d 752 (Tex.App.—Amarillo 1981, no writ) to the extent it holds

that a trial court's jurisdiction under § 211.011 depends upon service and return of the writ of certiorari.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000179&cite=TXLGS211.011&originatingDoc=I447ed6bde7cf11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981149884&pubNum=713&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000301&cite=TXCNART5S8&originatingDoc=I447ed6bde7cf11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000179&cite=TXLGS211.011&originatingDoc=I447ed6bde7cf11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000179&cite=TXLGS211.011&originatingDoc=I447ed6bde7cf11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

	Llano - Sewell Petition - Appellees' Response to Appellant's Motion to Fix Case Information (11.19.13)
	Affidavit Brenton Lewis
	Affidavit Brenton Lewis - Exhibit A
	City of Llano
	Regular Called Planning/Zoning Meeting Minutes
	June 13, 2013 … 5:30 p.m.

	Affidavit Brenton Lewis - Exhibit B
	Affidavit Brenton Lewis - Exhibit C
	Tex. Loc. Gov’t Code §211.011
	Davis v. Zoning Board of Adjustment of City of La Porte



